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There is nothing in the section of the U. S. R. S. supra which gives 
the least countenance to the claims of the plaintiff in error. 

The other objections made by him in regard to the person who now 
has him in custody under the various warrants and processes, copies of 
which are returned in the record, we regard as unimportant. 

As soon as the judgments herein are affirmed the plaintiff in error will, 
of course, pursuant to the judgment entered upon the verdict of con- 
viction against him, be taken to the state prison in California, provided 
for in the sentence, and there confined according to law. The orders and 
judgments in the two cases 2 are 

Affirmed. 

AUGUSTA C. MATHER V. EDWARD R. CUNNINGHAM 

Supreme Judicial Court of Maine 

April 15, 1909 

Spear, J. This is an appeal from the decree of the Probate Court for 
Waldo County, dated September 11th, 1906, appointing Albert W. Cun- 
ningham administrator of the estate of Henry H. Cunningham, deceased, 
and comes here on report. The agreed facts show that Henry H. Cun- 
ningham was born in 1838 in Swanville, County of Waldo, Maine, of 
parents who were citizens of the state of Maine and resident and 
domiciled in said county and state. His parents continued to reside in 
Waldo County, Maine, until 1865, when they removed to Manassas, 
Virginia. He resided with his parents in this state continuously from 
his birth until May 3, 1853, the last three years at Belfast, Maine. In 
May, 1853, at the age of fifteen he went to sea. In 1854 he went to 
Australia. About 1857 he was for a time a pilot on the river at Shanghai, 
China. He was never married and at the time of his death his only 
heirs and next of kin were two brothers and two sisters. He died at 
Shanghai June 10th, 1905, leaving an estate of personal property valued 
at over $50,000. He left a will in which he undertook to dispose of his 
estate, executed in the presence of two witnesses. After his death pro- 
ceedings were had before the United States Consul at Shanghai, China, 
for the settlement and distribution of his estate, and the various legatees 

s The two cases were ( 1 ) writ of error from Supreme Court of California for 
refusing habeas corpus; (2) appeal from TJ. S. Circuit Court for the Northern 
District of California for refusing habeas corpus. 
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have received their distributive shares through the method usually 
observed there in the settlement and distribution of similar estates. The 
appellees, however, deny the right of the consular court at Shanghai to 
thus settle and distribute the estate of the decedent, upon the ground 
that he had never acquired a domicil in Shanghai; that his domicil con- 
tinued during all the years of his absence to be in Waldo County; that 
his will was not executed in accordance with the laws of Maine, having 
but two witnesses; and that his estate should be administered here as 
intestate property. Consequently they applied to the Probate Court for 
the County of Waldo for the appointment of an administrator to settle 
the estate. The appointment was made, from the decree of which the 
appeal before us was taken. 

It therefore appears that but two issues, one of fact and one of law, 
are involved in the determination of this case. Each presents the same 
question: did the decedent have a domicil in Shanghai at the date of 
his death, (1) as a matter of fact, (2) as a matter of law. The burden 
is upon the appellants to establish the affirmative of both issues. In re 
Tooial's Trusts, 28 Ch. Div., 582. We will first proceed to the issue of 
fact. Assuming, arguendo, that the decedent could acquire a legal 
domicil in Shanghai, do the necessary facts appear to support this con- 
clusion ? Domicil may be established in different ways, but two of which 
are involved in this case, domicil of origin and domicil of choice. It 
is conceded that the decedent had a domicil of origin in Waldo County. 
That domicil continued, whatever the wanderings of the decedent, until 
he acquired a new one in some other locality. In order to establish a 
domicil of choice evidence of three important facts must appear, (1) 
abandonment of domicil of origin, (2) selection of a new locus, (3) the 
animus manendi. Technically proof of (2) and (3) necessarily 
establish (1). Putting these facts in the form of a definition, Gilrnan v. 
Gilman, 52 Maine, 155, says : " Domicil is said to be the habitation 
fixed in any place, without any present intention of removing therefrom." 
While the term domicil seems to possess more or less elasticity there can 
be but one domicil of testacy or intestacy. It is the latter sense in which 
it will be here treated. 

The court is of the opinion that had H. H. Cunningham resided in 
England, Prance or in any state of the Union, from the time he left 
Belfast until the date of his death, under precisely the same circumstances 
that are found in connection with his residence at Shanghai it would 
clearly appear that he had acquired a domicil in either one of these 
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localities where he had so resided. Harvard College v. Qore, 5 Pick., 
369. The animus et factum concurred and the forum novum was sub- 
stituted for the forum originis. 

The facts being sufficient to establish the domicil of the decedent upon 
the soil of any foreign country, including that part of China not affected 
by treaty relations, we now come to a new and more difficult problem: 
can an American under any circumstances, whatever the facts, acquire, 
as a matter of law, a domicil in the province of Shanghai, a place where, 
by treaty, American law is substituted for Chinese local laws? This 
proposition raises two important questions: First, whether any good 
reason can be adduced from all the circumstances of the case why the 
usual law of domicil should not be applied to the decedent's residence in 
Shanghai. Second, whether any decision or rule of law, admitting all 
the facts of domicil, intervenes to inhibit the acquisition of such domicil. 

In considering the reasons why the American law of domicil should 
not apply to American nationals in Shanghai, under the circumstances 
of this case, the court is unable to discover any substantial objection, 
nor has any been pointed out in any case. The second question is: is 
there any established principle of law which intervenes to prevent the 
practical application of the rules of American law of domicil to Ameri- 
cans residing in China? We are unable to discover any precedent upon 
this precise point. It may be correct, however, to say, that the English 
case In re Tootal's Trusts denies the acquisition of a domicil of choice 
by a British subject whether in Shanghai or any other part of China. 
The ground upon which the right of domicil in this case is denied is 
that " The difference between the religion, laws, manners and customs 
of the Chinese and of Englishmen is so great as to raise every presump- 
tion against such a domicil." That is, an American may establish his 
business upon Chinese soil, accumulate a fortune there, and declare his 
intentions of ever remaining, yet the influence of the religion and customs 
of the community in which he has chosen to live and die is presumed to 
be so repugnant to the idea of Western civilization as to rebut all evidence 
of intention, however conclusive. This is laid down in this case as a 
presumption of law. It is, however, a dictum founded upon dictum. 
The whole trend of modern authority, however, is the other way. It is 
impracticable to go into details in this rescript in stating our conclusions, 
but upon both reason and authority we are of the opinion that the 
domicil of the decedent, living in a country that granted extraterritorial 
privileges, should be determined by the same rules of law that apply to 
the acquisition of domicil in other countries. 
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The court therefore holds that Henry H. Cunningham, the decedent, 
at the time of his decease, had abandoned his domicil of origin in Waldo 
County, Maine, and had acquired a domicil of choice in Shanghai, China. 
Therefore, in accordance with the stipulation in the report, the entry 

must be 

Appeal sustained. Decree of the court below reversed. 

FRANCE V. GERMANY: THE CASABLANCA ARBITRATION AWARD 

Permanent Court of Arbitration at The Hague 
Eendered May 22, 190? 

Whereas, by a protocol of November 10, 1908, and an agreement to 
arbitrate of the 24th of the same month, the government of the French 
Eepublic and the Imperial German government agreed to refer to a court 
of arbitration composed of five members the settlement of the questions 
of fact and law arising from the events which occurred at Casablanca on 
September 25, 1908, between agents of the two countries; and 

Whereas, in accordance with said agreement to arbitrate, the two gov- 
ernments have respectively appointed as arbitrators the following persons, 
namely : 

The government of the French Eepublic, the Eight Honorable Sir 
Edward Fry, Doctor of Laws, former judge of the Court of Appeals, 
member of the Privy Council of the King, member of the Permanent 
Court of Arbitration, and Mr. Louis Eenault, member of the Institute 
of France, Minister Plenipotentiary, professor in the Faculty of Law of 
Paris, solicitor of the Ministry of Foreign Affairs, member of the Per- 
manent Court of Arbitration; and 

The Imperial German government, Mr. Guido Fusinato, Doctor of 
Laws, former Minister of Public Instruction, former professor of Inter- 
national Law at the University of Turin, deputy to the Italian Parlia- 
ment, Counsellor of State, member of the Permanent t Court of Arbitra- 
tion, and Mr. Kriege, Doctor of Laws, present Privy Counsellor of Lega- 
tion, reporting counsellor and solicitor of the Department of Foreign 
Affairs, member of the Permanent Court of Arbitration; and 

Whereas, the arbitrators thus appointed being instructed to name an 
umpire, chose as such Mr. K. Hj. L. de Hammarskjold, Doctor of Laws, 
former Minister of Justice, former Minister of Worship and Public In- 
struction, former E. E. and M. P. to Copenhagen, former president of 
the Court of Appeals of Jonkoping, former professor in the Faculty of 



